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I. STATEMENT OF THE CASE 
a. Nature of the Case. 
This is the responsive brief of the Respondent, Idaho Transportation Department. 
George J. Beyer, Jr. initially asked the Idaho Transportation Department for hearing on a 
proposed Administrative License Suspension pursuant to LC. § 18-8002A(7) as a result 
of his failure of an evidentiary test for breath alcohol concentration. The Department's 
Hearing Examiner, Eric G. Moody determined that the requirements for suspension of 
Mr. Beyer's driving privileges set forth in LC. § 18-8002A were complied with and Mr. 
Beyer should have his driving privileges suspended for ninety days as a result of failing 
an evidentiary test for alcohol concentration. Mr. Beyer requested that the District Court 
review the decision of the Department's Administrative Hearing Examiner. Upon 
Judicial Review, the District Court sustained the decision of the Department's Hearing 
Examiner, concluding that Mr. Beyer had not met his burden to demonstrate that any 
requirements pursuant to LC. § 18-8002A(7) had met. 
b. Party References. 
The Idaho Transportation Department is referred to as the "Department" for 
purposes of this argument. Mr. Beyer is specifically referred to by name. Where 
"driver" is used, it is in reference to a hypothetical or to drivers generally. 
c. Reference to the Administrative Record. 
The references to the Department's Administrative Record are made to the 
Appellate Record page number not the Administrative Record page number. The 
Transcript of the Administrative hearing is included in the Record on Appeal as an 
exhibit. The transcript of that hearing is referred to as the Administrative License 
Suspension Transcript (ALS Tr.) by page and number. A video recording of the 
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circumstances of the administration of breath alcohol testing was made an Exhibit to the 
Administrative Record and is referred to as ALS Exhibit B. 
d. Factual Statement and Procedural History. 
On November 6, 2010 at approximately 0210 hours, Idaho State Police Trooper Jeffory 
Talbott stopped a 2010 Chevrolet Camaro for an illegal right turn while southbound on Thain 
Road near Bryden A venue, in Nez Perce County (R. p. 042). 
Upon contact with the driver later identified as George J. Beyer, Trooper Talbott noticed 
a smell of an alcoholic beverage coming from the vehicle and Mr. Beyer's eyes were glassy and 
bloodshot. Mr. Beyer admitted to consuming alcohol prior to driving and Trooper Talbott then 
asked Mr. Beyer to perform some standardized field sobriety tests. Mr. Beyer performed and 
failed the field sobriety tests (R. p. 042). 
Trooper Talbott placed Mr. Beyer in the rear of his vehicle and advised Mr. Beyer of the 
Administrative License Suspension advisory. Trooper Talbott observed Mr. Beyer for the 
mandatory 15 minute waiting period before obtaining breath alcohol results. Mr. Beyer' s breath 
alcohol results were .165 and .158 (R. p. 039). 
Mr. Beyer timely requested a hearing before the Department's Hearing Examiner, Eric 
G. Moody which was held on December 1, 2010. 
The Hearing Examiner issued his Findings of Fact and Conclusions of Law and Order on 
December 23, 2010 wherein the suspension of Mr. Beyer's driving privileges was sustained (R. 
pp. 188-200). 
Mr. Beyer then timely filed a Petition for Judicial Review (R. pp. 201-202) and the 
suspension of Mr. Beyer's driving privileges was stayed pending Judicial Review. 
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The District Court after entertaining briefing and oral argument sustained the 
Department's Hearing Examiner's suspension of Mr. Beyer's driving privileges. 
Mr. Beyer timely filed his Notice of Appeal. 
A Stay of the pending suspension of Mr. Beyer' s driving privileges is in place. 
II. CHARACTERIZATION OF THE ISSUES ON APPEAL 
Mr. Beyer identifies four issues on appeal. The issues have been recharacterized 
herein and are addressed individually. 
1. Legal Cause existed to stop Mr. Beyer. 
2. The 15 minute observation was properly conducted. 
3. The ALS process generally provides sufficient due process. 
4. Specifically, the failure to provide an in person hearing does not violate 
due process. 
III. STANDARD OF REVIEW 
Idaho Code § 18-8002A(7) sets out the burden of the driver to demonstrate to the 
Hearing Examinerthat driving privileges should be reinstated because: 
(a) The peace officer did not have legal cause to stop the person; or 
(b) The officer did not have legal cause to believe the person had been 
driving or was in actual physical control of a vehicle while under the 
influence of alcohol, drugs or other intoxicating substances in violation 
of the provisions of section 18-8004, 18-8004C or 18-8006, Idaho 
Code; or; 
( c) The test results did not show an alcohol concentration or the presence 
of drugs or other intoxicating substances in violation of section 18-
8004, 18-8004C or 18-8006, Idaho Code; or 
( d) The tests for alcohol concentration, drugs or other intoxicating 
substances administered at the direction of the peace officer were not 
conducted in accordance with the requirements of section 18-8004( 4), 
Idaho Code, or the testing equipment was not functioning properly 
when the test was administered; or 
( e) The person was not informed of the consequences of submitting to 
evidentiary testing as required in subsection (2) of this section. 
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The burden of proof rests on the driver to prove any of the grounds to vacate the 
suspension of LC. § l 8-8002A(7), Kane v. State, Dept. of Transp., 13 9 Idaho 586, 83 
P.3d 130 at 143 (Ct. App. 2003). 
The review of disputed issues of fact must be confined to the agency record for 
judicial review. Idaho Code§ 67-5277. 
Idaho Code § 67-5279(1) sets out the scope of review. "The Court shall not 
substitute its judgment for that of the agency as to the weight of the evidence on 
questions of fact." Howardv. Canyon County Bd. ofCom'rs, 128 Idaho 479, 915 P.2d 
709 (1996). 
Idaho Code § 67-5279(3) provides: 
When the agency was required by the provisions of this chapter or by 
other provision of law to issue an order, the court shall affirm the agency 
action unless the court finds that the agency's findings, inferences, 
conclusions or decisions are: 
(a) in violation of constitutional or statutory provisions; 
(b) in excess of the statutory authority of the agency; 
( c) made upon unlawful procedure; 
( d) not supported by substantial evidence on the record as a whole; or 
(e) arbitrary, capricious, or an abuse of discretion. 
The appropriate remedy pursuant to the Idaho Administrative Procedures Act is: 
". . . if the agency action is not affirmed, it shall be set aside, in whole or in part and 
remanded for further proceedings as necessary." Idaho Code§ 67-5279(3). 
The decision of the Transportation Department must be affirmed unless the order 
violates statutory or constitutional provisions, exceeds the agency's authority, is made 
upon unlawful procedure, is not supported by substantial evidence or is arbitrary, 
capricious or an abuse of discretion, Marshall v. Department of Transp., 137 Idaho 337, 
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48 P. 3d 666 (2002). The party challenging the agency decision must demonstrate that the 
agency erred in a manner specified in LC. § 67-5279(3) and that a substantial right of that 
party has been prejudiced. Druffel v. State, Dept. ofTransp., 136 Idaho 853, 41 P.3d 739 
(2002). 
Appellate review of the District Court's decision requires the Court to review 
"the agency record independently of the District Court's decision", Marshall v. Dept. of 
Transp. 137 Idaho 337, 340, 48 P.3d 666,669 (Ct. App. 2002). 
IV. ARGUMENT 
1. Legal Cause existed to stop Mr. Beyer. 
Idaho Code § 18-8002A(7) requires Mr. Beyer to demonstrate that legal cause did 
not exist to stop Mr. Beyer's vehicle. Here, Trooper Talbott observed the vehicle driven 
by Mr. Beyer failing to turn into the correct lane of travel required by LC. § 49-644. 
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Legal cause exists when Trooper Talbott has a reasonable factual basis for 
stopping Mr. Beyer' s vehicle, In re Suspension of Driver's License of Gib bar, 143 Idaho 
937, 143Idaho1176 (Ct.App.2006). 1 
The Hearing Examiner's findings of legal cause are supported by substantial 
evidence in the Record. The Department's Hearing Examiner carefully sets out the 
circumstances under which he determined that Mr. Beyer had not met his burden. 2 
Clearly the Department's Hearing Examiner considered the evidence that he had 
before him in determining that the testimony of Mr. Beyer and Trooper Talbott was 
equally contradictive, concluding that Mr. Beyer had not offered sufficient evidence to 
Under the Fourth Amendment, an officer may stop a vehicle to investigate possible 
criminal behavior if there is a reasonable and articulable suspicion that the vehicle is 
being driven contrary to traffic laws. Unites States v. Cortez, 449 U.S. 411, 417, 101 
S.Ct. 690, 694-95, 66 l.Ed.2d 621, 628-29 (1981); State v. Flowers, 131Idaho205, 208, 
953 P.2d 645, 648 (Ct. App.1998). The reasonableness of the suspicion must be 
evaluated upon the totality of the circumstances at the time of the stop. State v. Ferreira, 
133 Idaho 474, 483, 988 P.2d 700, 709 (Ct.App.1999). The reasonable suspicion 
standard requires less than probable cause but more than mere speculation or instinct on 
the part of the officer. Id. An officer may draw reasonable inferences from the facts in his 
or her possession, and those inferences may be drawn from the officer's experience and 
law enforcement training. State v. Montague, 114 Idaho 319, 321, 756 P.2d 1083, 1085 
(Ct.App.1988). Suspicion will not be found to be justified if the conduct observed by the 
officer fell within the broad range of what can be described as normal driving behavior. 
Atkinson, 128 Idaho at 561, 916 P.2d at 1286. 
Jn re Suspension of Driver's license o/Gibbar, 143 Idaho 937, 155P.3d1176, (2006). 
1.2 Although the traffic violation is not shown in Exhibit B, Exhibit B demonstrates Trooper Talbott 
had explained to Beyer how he illegally made the tum. 
1.3 Pursuant to Idaho Code § l 8-8002A(7) Beyer bears the burden of proof by the preponderance of 
the evidence. 
1.4 Beyer's testimony is given the same weight as given to Trooper Talbott's live testimony and 
sworn statement. 
1.5 Because Beyer's testimony and Trooper Talbott's live testimony and sworn statement are equally 
contradictive, as required by Idaho Code, Beyer must provide evidence to support his position. 
1.6 Beyer's testimony alone in this case does not outweigh Trooper Talbott's live testimony or sworn 
statement. 
I. 7 Beyer did not meet his burden of proof. 
8. Trooper Talbott had legal cause to stop the vehicle driven by Beyer. 
Findings of Fact and Conclusions of Law and Order R. p. 192. 
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meet his burden. The Hearing Examiner's decision is supported by more than a scintilla 
of evidence, Masterson v. Idaho Dept. ofTransp., 150 Idaho 126, 244 P.3d 625 (Ct.App. 
2010) atp. 128. 
The findings that Mr. Beyer's testimony alone does not outweigh Trooper 
Talbott's live testimony or sworn statement is clearly an appropriate finding based upon 
the Administrative Record. 
The Hearing Examiner doesn't make a creditability determination. In fact the 
Hearing Examiner finds that Trooper Talbott and Mr. Beyer's testimony as to the 
circumstances of turning onto Thain Road equally credible and equally contradictive (R. 
p. 192 Finding 1 if 5). 
The Hearing Examiner determines Mr. Beyer must do something more than be 
equally credible when considering the rest of the evidence in the Record. The Court 
should not disturb the Hearing Examiner's conclusions on credibility and weight of the 
evidence unless they are clearly erroneous, Peck v. State, Dept. ofTransp., 153 Idaho 37, 
278 P.3d 439 (Ct.App. 2012). In other words, the Hearing Examiner's factual 
determinations are binding on the reviewing court even where there is conflicting 
evidence before the Hearing Examiner as long as long as the determinations are 
supported by substantial and competent evidence on the Record, Urrutia v. Blaine 
County, ex rel. Bd. of Comm'rs, 134 Idaho 353, 357, 2 P. 3d 738, 742 (2000). 
The District Court appropriately analyzed the obligation of the Hearing Examiner 
to consider the Record. Clearly the District Court evidenced by the colloquy with 
counsel concluded after an exercise of discretion that there was a sufficient factual basis 
for the Hearing Examiner's decision (Tr. p. 64 LL. 7-25, p. 65 LL 1-25, p. 66 LLI-11). 
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The District Court further elaborated on the lack of evidence that Mr. Beyer 
introduced for the Hearing Examiner's regarding Trooper Talbott's position to properly 
observe Mr. Beyer. The District Court correctly determined that without Mr. Beyer 
providing the necessary evidence tipping the scale of preponderance that Mr. Beyer had 
failed to meet his burden. 3 
Mr. Beyer simply asked the District Court and now this Court on appeal to 
substitute its judgment for that of the Hearing Examiner. There is no basis to do so when 
there is competent evidence in the record to support the Hearing Examiner's conclusion, 
Marshall v. Department ofTransp., 137 Idaho 337, 48 P.3d 666 (Ct.App. 2002), I.C. § 
67-5279. 
Mr. Beyer suggests in his argument that there is no requirement to travel in the 
curbside lane when you enter a four lane street, only that you drive as close to the curb 
when entering the street as may be reasonable. Further, Mr. Beyer suggests that I.C. § 
49-644 does not require someone to enter the four lane roadway by travelling in the 
curbside lane for a period of time before moving into the interior lane (Appellant's Brief 
p. 12). 
In the instant matter, I.C. § 49-644(1) clearly requires a driver making a right hand tum to 
do so by pulling as close as practicable to the right-hand curb or edge of the roadway, 
Trooper Talbott testified he was at the intersection of Airway and Thain when he 
observed a vehicle to his left preparing to tum onto Thain Raod, that he watched the 
vehicle as it turned and observed it go immediately into the left-hand lane, in violation of 
I.C. § 49-644. Failure to do what is required by statute cannot be characterized as within 
the range of normal driving behavior. Petitioner provided no evidence that the Trooper 
was not in a position to observe him. Rather, Petitioner offered only his testimony that he 
believed he turned into the right-hand lane and then merged into the left hand lane In a 
license suspension hearing, the burden rests with a driver to show an officer's stop was 
unlawful. In the instant matter, there is sufficient evidence in the record to support the 
hearing officer's finding that the stop was lawful. Therefore, the Court is without basis to 
reverse the hearing officer's findings. 
Opinion and Order on Petition for Judicial Review, R. p. 916. 
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Mr. Beyer simply offers a different interpretation of the statute not supported by 
analysis or authority of the Idaho Court. 
The Court's obligation here is to interpret a statute finding a sensical result 
instead of the nonsensical result argued by Mr. Beyer.4 
Since Mr. Beyer only offers an alternative interpretation of LC. § 49-644 without 
engaging in any statutory interpretation, Mr. Beyer does not meet his burden to 
demonstrate that legal cause does not exist to stop his vehicle. 
4 
The objective of statutory interpretationis to derive the intent of the legislative body that 
adopted the act. Payette River Prop. Owners Ass'n v. Bd. of Comm'rs of Valley 
County, 132 Idaho 551, 557, 976 P.2d 477, 483 (1999). Statutory interpretation begins 
with the literal language of the statute. Paolini v. Albertson's, Inc., 143 Idaho 547, 
549, 149 P.3d 822, 824 (2006). Provisions should not be read in isolation, but must be 
interpreted in the context of the entire document. Westerberg v. Andrus, 114 Idaho 40 I, 
403, 757 P.2d 664, 666 (1988). The statute should be considered as a whole, and words 
should be given their plain, usual, and ordinary meanings. Id. It should be noted that the 
Court must give effect to all the words and provisions of the statute so that none will be 
void, superfluous, or redundant. AmeriTel Inns, Inc. v. Pocatello-Chubbuck Auditorium 
Dist., 146 Idaho 202, 204, 192 P.3d 1026, 1028 (2008). When the statutory language is 
unambiguous, the clearly expressed intent of the legislative body must be given effect, 
and the Court need not consider rules of statutory construction. Payette River, 132 Idaho 
at 557, 976 P.2d at 483. Therefore, the plain meaning of a statute will prevail unless it 
leads to absurd results. Driver v. SI Corp., 139 Idaho 423, 427, 80 P.3d 1024, 1028 
(2003). 
A statute is ambiguous when the language is capable of more than one 
reasonable interpretation. Porter v. Bd. of Trustees, 141 Idaho 11, 14, I 05 P.3 d 671, 67 4 
(2004). However, a statute may not be deemed ambiguous merely because parties present 
differing interpretations to the court. Id. 
Farber v. Idaho State Ins. Fund, 208 P.3d 289, 147 Idaho 307 (Idaho 2009). 
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Finally, Mr. Beyer at no time challenges the unconstitutionality of I.C. § 49-644 
based on its alleged vagueness. 5 
Mr. Beyer does not meet his burden to demonstrate that there is any reason to set 
aside the Hearing Examiner's decision. The Hearing Examiner's decision that legal 
cause exists for the stop of Mr. Beyer is based on competent and substantial evidence in 
the Record, I.C. § 67-5279. 
2. The 15 minute observation was properly conducted 
Mr. Beyer contends that the circumstances of the administration of the evidentiary 
test for breath alcohol did not comply with I.C. § 18-8004, I.C. § l 8-8002A(7)( d). The 
circumstances of breath testing contemplate that Trooper Talbott will conduct a pretest 
monitoring. 
The 15 minute pretest monitoring period requires Trooper Talbott to observe Mr. 
Beyer in such a way that an event does not occur which would contaminate a breath 
sample with "mouth alcohol". The Idaho State Police describe the circumstances of that 
Due process requires that all " be informed as to what the State commands or forbids" 
and that " men of common intelligence" not be forced to guess at the meaning of the 
criminal law. Smith v. Goguen, 415 U.S. 566, 574, 94 S.Ct. 1242, 1248, 39 L.Ed.2d 605, 
612 (1974); State v. Cobb, 132 Idaho 195, 197, 969 P.2d 244, 246 (1998). Accordingly, 
the void-for-vagueness doctrine, premised upon the Due Process Clause of the Fourteenth 
Amendment, requires that a statute defining criminal conduct or imposing civil 
sanctions [IJ be worded with sufficient clarity and definiteness that ordinary people can 
understand what conduct is prohibited, and the statute must be worded in a manner that 
does not allow arbitrary and discriminatory enforcement. Village of Hoffman Estates v. 
Flipside, Hoffman Estates, Inc., 455 U.S. 489, 497-99, 102 S.Ct. 1186, 1192-94, 71 
L.Ed.2d 362, 370-72 (1982); State v. Korsen, 138 Idaho 706, 711, 69 P .3d 126, 131 
(2003); State v. Martin, 148 Idaho 31, 34, 218 P.3d 10, 13 (Ct.App.2009). Thus, a statute 
may be void for vagueness if it fails to give adequate notice to people of ordinary 
intelligence concerning the conduct it proscribes or if it fails to establish minimal 
guidelines to govern law enforcement or others who must enforce the 
statute. Korsen, 138 Idaho at 712, 69 P.3d at 132; Martin, 148 Idaho at 35, 218 P.3d at 
14. 
Burton v. State, Dept. ofTransp., 240 P.3d 933, 149 Idaho 746 (Ct. App. 2010). 
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pretest monitoring (or observation) period m the Idaho Breath Alcohol Standard 
Operating Procedures (IBASOP Appendix 1 ). 
During the monitoring period the subject/individual should not be allowed to 
smoke, eat, drink, belch, burp, vomit or regurgitate. IBASOP 6.1.4. The operator must 
be alert for these events influencing the accuracy of the breath alcohol test. 
The IBASOP' s direct that the operator "must be aware of the possible presence of 
mouth alcohol as indicated by the testing instrument." The circumstances of the pretest 
monitoring period is a factual question and must be considered in light of the Record 
before the Hearing Examiner. The Hearing Examiner's decision is based on sufficient 
competent evidence in the record. 6 
If during the 15 minute pretest monitoring period the subject vomits or 
regurgitates material from the stomach into the subject's breath pathway, then the 15 
minute waiting period must begin agam, IBASOP 6.1.4.2. An additional 15 minute 
waiting period is not required if a belch or burp occurs. 
4. 7 ISP Forensic Services SOP § 6 requires a driver to be monitored for fifteen minutes prior 
to an evidentiary breath test. 
4.9 Based upon the times noted in Exhibit B, Beyer was monitored for at least fifteen minutes 
prior to his breath test (see Exhibit B from 02:43:29 to Beyer's first attempt at blowing 
into the Lifeloc FC20 at 02:59.01. 
4.10 Unlike what is stated in Exhibit L, Exhibit B shows Beyer was warned not to burp, vomit, 
or regurgitate. 
4.11 Pursuant to ISP Forensic Services SOP § 6, a police officer is not required to state this 
warning to a driver prior to the monitoring period. 
Findings of Fact and Conclusions of Law and Order R. p. 158. 
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If there is any doubt about an event which would introduce mouth alcohol, the 
officer should look to the results of the evidentiary tests for evidence of potential mouth 
alcohol contamination, SOP 6.1.4.3. Should the breath alcohol results corroborate within 
.02, such correlation is evidence of the absence of mouth alcohol, SOP 6.2.2.2. The 
Hearing Examiner's finding that Trooper Talbott was properly alert and aware is 
supported by substantial evidence in the Record. 7 
The Standard Operating Procedures direct that if there is any question as to the 
events occurring during the 15 minute pretest monitoring period, the police officer should 
look at the results of the duplicate breath samples for evidence of potential alcohol 
contamination, SOP 6.1.4.3. 
If the results of the duplicate breath samples correlate within 0.02, then the breath 
test results are indicative of no "alcohol contamination in the subject's breath pathways 
and that a consistent sample was delivered" eliminating factors or events which might 
affect the test result, SOP 6.2.2.2. 8 
4.12 After the warning and prior to Beyer' s breath test, Exhibit B does not set forth Beyer did 
anything or admitting to do anything that would have skewed his breath test results 
during the monitoring period. 
4.13 After the start of the monitoring period and while Trooper Talbott was outside and next 
to Beyer, Exhibit B demonstrates Trooper Talbott continuously communicated with 
Beyer. 
4.17 Even when Trooper Talbott's attention was diverted to other situations during the 
monitoring period (including Trooper Talbott yelling to a tow truck driver for less than 8 
seconds) Exhibit B and additionally Beyer failed to provide any proof that Trooper 
Talbott' s other senses than sight were unable to assist in monitoring Beyer. 
Findings of Fact and Conclusions of Law and Order R. p. 159. 
8 Mr. Beyer's breath alcohol test results were 0.165 and 0.158, a substantial factual correlation within. 02. 
R. p. 039. 
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The Idaho Appellate Court deciding State v. Carson, 133 Idaho 451, 988 P.2d 
225 (Ct. App. 1999) or State v. DeFranco, 143 Idaho 335, 144 P.3d 40 (Ct. App. 2006), 
did not have a video recording of the pretest monitoring. Further, the IBASOP did not 
contemplate consideration of the relationship of the breath sample results. Mr. Beyer 
offers no evidence that such a consideration is not based on appropriate breath testing 
"science". 
The Hearing Examiner had no testimony from Mr. Beyer as to the circumstances 
of the administration of the test which requires the Hearing Examiner to weigh the 
evidence any differently than what was done here, Bennett v. State, Dept. o.f Transp., 147 
Idaho 141, 206 P.3d 505 (2009). 
Mr. Beyer simply argues for a factual finding different than that of the Hearing 
Examiner. The Hearing Examiner is entitled to adopt a factual finding consistent with 
the record he had before him. The Hearing Examiner did not have any testimony 
contrary to what he observed in the video recording. Mr. Beyer is just asking the Court 
to second guess the Hearing Examiner to find upon review of the same facts that a 
different conclusion should be made, Howard at p. 480. 
Here, the Hearing Examiner's conclusion that Trooper Talbott was able to use his 
senses of sight, smell and hearing is supported by the video recording (ALS Exhibit B). 
There was a sufficient level of surveillance as could reasonably be expected to 
accomplish the purpose of a monitoring period to rule out the possibility that alcohol or 
other substances had been introduced in Mr. Beyer's mouth from outside by belching or 
regurgitation, Bennett v. State, Dept. ofTransp., 147 Idaho 141, 206 P.3d 505 (Ct.App. 
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2009). 9 
There is a sufficient level of scrutiny without any suggestion of an event 
indicating that more time or additional scrutiny is required particularly when the test 
results correlate within .02. Nor is there testimony from Mr. Beyer that Mr. Beyer 
burped, belched or vomited. 
The record then consists of specific evidence that the breath tests were not 
affected by the presence of mouth alcohol particularly since the breath test results do not 
vary by more than .02. 
Mr. Beyer can argue that particular facts means something different than the 
Hearing Examiner concluded, however the Hearing Examiner made specific factual 
determination that there was no evidence of an event which implicates Trooper Talbott's 
use of his senses during his pretest monitoring of Mr. Beyer. Mr. Beyer argues that 
Trooper Talbott's senses were not fully employed, however, Trooper Talbott and Mr. 
Beyer' s physical contact is heard on the audio component of the video. There is nothing 
to suggest that an event which would have affected mouth alcohol occurred during that 
period of time, nor does Mr. Beyer testify that he coughed, belched, burped, vomited or 
regurgitated. 
The video recording reflects that Trooper Talbott checked Mr. Beyer's mouth and 
told him not to belch, burp or vomit. For the next 15 minutes you can hear the entirety of 
the observation (ALS Exhibit B). At no time was Trooper Talbott in a place where the 
The Court of Appeals recently determined that a police officer who acknowledged that he 
had his back turned away from the test subject for a minute and a half continued to be in 
a position to use his senses to determine whether the subject "belched, burped or 
vomited" during the requisite time period, Wilkinson v. State, Dept. of Transp., I 5 I Idaho 
784, 264 P.3d 680 (Ct.App. 201 /). 
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use of his senses was implicated. 
During the period of time that Trooper Talbott may have had his eyes on another 
person for example, Trooper Talbott certainly had the opportunity to smell or hear any 
event which would have introduced mouth alcohol in the breath sample. 
Here, Mr. Beyer simply argues that there was a distraction which could have 
resulted in Trooper Talbott missing an event affecting breath alcohol, but there is no 
event evidenced on the audio recording or testimony which supports the argument 
advanced by Mr. Beyer. In fact the video recording itself indicates that no event occurred 
which would have affected the breath test. The video recording provides substantial 
evidence of a sufficient pretest monitoring period and no event occurred or is alleged to 
have occurred during the monitoring period. 
There is no factual question for the Hearing Examiner to resolve without any 
other testimony from Mr. Beyer as to an event indicating the presence of mouth alcohol 
contaminating the test result. 
The Hearing Examiner's Decision is based on something more than a "scintilla", 
Masterson at p. 128. Trooper Talbott's Affidavit, the video of the circumstances of the 
administration of the breath alcohol test and the correlation of the breath alcohol test 
results are the substantial evidence upon which the Department's Hearing Examiner can 
base his conclusion that Mr. Beyer failed to meet his burden. 
The Hearing Examiner's Findings and Conclusions are based on substantial 
evidence in the Record. There is no reason based on this Record for the Court to 
substitute its judgment for that of the Hearing Examiner even if the Court would not have 
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come to the same factual finding, were it the finder of fact, LC.§ 67-5279(1), Marshall v. 
10 Department ofTransp., 137 Idaho 337, 48 P.3d 666 (Ct. App. 2002). 
There is no evidence that any of the offending events that would affect mouth 
alcohol occurred. The District Court finds that the testimony of Trooper Talbott is 
uncontroverted. 11 
Mr. Beyer has not met his burden to demonstrate the evidentiary test for breath 
alcohol did not comply with the provisions of LC. § 18-8004, LC. § 18-8002A(7)( d). 
3. Due Process in Administrative License Suspension Hearings. 
Mr. Beyer appears to make a facial due process challenge to the Administrative 
License Suspension process. That facial challenge has been clearly rejected in the Idaho 
Court's prior decisions, In re Suspension of Driver's License of Gibbar, 143 Idaho 937, 
155P.3d1176 (Ct. App. 2006), Bell v. Idaho Transp. Dept., 151 Idaho 659, 262 P.3d 
1030 (Ct. App. 2011), Peck v. State, Dept. ofTransp., 278 P.3d 439 (Ct.App. 2012). Mr. 
IO 
The Court in State v. Remsburg, I 26 Idaho 338, 882 P.2d 993 (Ct.App.1994) and in State 
v. DeFranco, 143 Idaho 335, 144 P.3d 40 (Ct.App.2006), held that an officer need not 
stare fixedly at a driver during the fifteen minute observation period, but may utilize all 
of his senses to observe the driver to assure he does not burp, belch or vomit prior to 
performing breath testing. "So long as the officer is continually in position to use all of 
senses, not just sight, to determine that the defendant did not belch, burp, or vomit during 
the observation period, the observation complies with the training manual instructions." 
State v. Stump, 146 Idaho 857, 860, 203 P.3d 1256 (Ct.App.2009). 
Opinion & Order on Petition for Judicial Review p. 10, R. p. 917. 
II 
"Trooper Talbott's position is not visible on the video. However, he testified he at all 
times remained within approximately two feet of the Petitioner and the Petitioner did not 
dispute the Trooper's statement. The testimony of the Trooper is consistent with the 
video, as the Petitioner and the Trooper can be heard having a conversation at a voice 
level consistent with them being in close proximity to each other." 
Opinion and Order on Petitioner for Judicial Review p. 11FN9, R. p. 918. 
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Beyer does not make any argument which has not previously been rejected by the Idaho 
Court. 
The District Court cites with approval the decision of the Court of Appeals m 
Bell. 12 
Neither before the District Court and now, does Mr. Beyer seek to apply the 
Mathews v. Eldridge. factors to determine if procedural due process is implicated in the 
Administrative License Suspension process. The Idaho Courts have consistently upheld 
the Administrative License Suspension process based upon facial challenges, see Bell FN 
12. 
It is virtually impossible to parcel through the due process argument made by 
Counsel to determine if a separate "as applied" due process argument as distinguished 
from a facial challenge is made by Mr. Beyer. Mr. Beyer does not demonstrate any 
prejudice or injury as a result of the procedural provisions of the Administrative License 
Suspension process provided by statute or administrative rule. 
Mr. Beyer would appear to also make a substantive due process argument. The 
Idaho Court has also rejected substantive due process challenges to the Administrative 
12 
Idaho's appellate courts have considered the Mathews factors in the context of 
administrative license suspension hearings and have found that while an individual does 
have a substantial interest in her or her license, that interest may be subordinated by the 
State's interest in preventing intoxicated persons from driving, particularly where the 
individual is entitled to review procedures. See Ankney, 109 Idaho at 4-5, 704 P.2d at 
33-37 (concluding that the then-applicable statute, I.C.§ 49-352, which enabled a police 
officer to seize a person's driver's license prior to a hearing, did not violate procedural 
due process because there was not a high risk of erroneous deprivation where the statute 
provided for a prompt post-seizure review, coupled with the requirement that the police 
office requesting the evidentiary test have reasonable grounds to believes the driver is 
intoxicated); see also In re McNeely, I 19 Idaho 182, 190-91, 804 P.2d 91 I, 919-20 
(Ct.App. 1990) (concluding that the notice provided by the advisory form, as set forth in 
the applicable statute, did not violate the driver's procedural due process. 
Bellv. Idaho Transp. Dept., 151Idaho659, 262P.3d1030 at 1035-1036 (Ct. App. 2011) 
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License Suspension process. There is no showing that the action of the Department of 
Transportation deprives Mr. Beyer of a property interest in an arbitrary, capricious or 
without a rational basis. The Department's action bears a reasonable relationship to the 
permissible legislative objective of protecting the safety of Idaho's travelling public, 
Williams v. State, --- Idaho---, 283 P.3d 127 (Ct.App.2012). 
Mr. Beyer fails to assert his assignments of error with "particularity and support 
for his position with sufficient authority, therefore those assignment of errors are to 
indefinite to be heard by the Court", Randall v. Gans, 96 Idaho 785, at 788, 537 P.2d 65, 
at 68 (1975). Neither does Mr. Beyer preserve a substantive due process issue for the 
Court's review, Bell. 
Mr. Beyer does not distinguish this case from other challenges to the 
Administrative License Suspension process. Mr. Beyer offers nothing new for the 
Court's consideration. 
Clearly due process exists in the Administrative License Suspension process. 
4. Specifically, the failure of the Department to provide an in person hearing does 
not violate due process. 
In addition to the general challenge to the Administrative License Suspension 
process, Mr. Beyer contends in some way he was unconstitutionally prejudiced by the 
Department failing to provide an in person hearing. Mr. Beyer argues that the fact that 
Trooper Talbott considered the video recording (ALS Exhibit B) but that Mr. Beyer did 
not, would have been cured by an in person hearing. 
Mr. Beyer claims disingenuously now that Mr. Beyer was prejudiced not by the 
action of the Hearing Examiner but was instead prejudiced by the action of his Counsel in 
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making a wrong decision by proceeding as he did. Mr. Beyer still does not show there 
was any prejudice attributable to the Hearing Examiner's conduct of the Department's 
telephonic Administrative License Suspension Hearing. The Idaho Courts have disposed 
of the due process challenges to the telephonic hearing process, Gibbar at p. 949. The 
telephonic hearing process does not violate due process. 
Mr. Beyer argues that Trooper Talbott's credibility is at issue. Mr. Beyer simply 
argues that his testimony is contradictory to Trooper Talbott's testimony, not that there is 
basis to challenge Trooper Talbott's credibility. 
Employing the Mathews analysis does not result in a finding of a violation of 
procedural due process. 13 Mr. Beyer does not analyze what private interest is at issue 
here. The private interest should be Mr. Beyer' s driving privileges, instead the private 
interest would appear to be Mr. Beyer's opportunity to cross examine Trooper Talbott. 
The public interest is not analyzed and finally Mr. Beyer does not analyze the risk of an 
erroneous deprivation based on the present procedures. 
Mr. Beyer simply wants to argue that Trooper Talbott must not be credible and if 
there was an in person hearing, counsel would have increased the likelihood of 
demonstrating that Trooper Talbott was not credible. However, Mr. Beyer doesn't 
indicate in any way how he was prejudiced by not being in person to conduct such a cross 
13 
Due process generally requires consideration of three distinct factors: First, the private 
interest that will be affected by the official action; second, the risk of an erroneous 
deprivation of such interest through the procedures used, and the probable value, if any, 
of additional or substitute procedural safeguards; and finally, the Government's interest, 
including the function involved and the fiscal and administrative burdens that the 
additional or substitute procedural requirement would entail. 
Mathews v. Eldridge, 424 US. 319, 335, 96 S. Ct. 893, 903, 47 L. Ed. 2d 18 (1976). 
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examination. Mr. Beyer does not demonstrate what he could have accomplished had he 
had taken Trooper Talbott's testimony at an in person hearing or what specific evidence 
could have been developed had he been able to ask Trooper Talbott questions in person 
about the video recording of the circumstances of the stop and administration of the 
evidentiary test for breath alcohol. 
Mr. Beyer only offers an analysis of the substitute procedure of a telephone 
hearing, not how the procedure if changed would provide greater procedural safeguards. 
Mr. Beyer does not meet his obligation or burden to demonstrate how due process 
is implicated by the Department's process. 
Due process is not implicated by the Department's failure to offer Mr. Beyer an in 
person hearing. 
V. CONCLUSION 
Mr. Beyer failed to meet his burden pursuant to LC. § l 8-8002A(7). 
Legal cause existed for the stop of Mr. Beyer. 
The evidentiary test for breath alcohol was administered consistent with LC. § 18-
8004 and a sufficient pretest monitoring occurred. 
Due process is not implicated in the Administrative License Suspension process 
generally and specifically a telephonic hearing is constitutionally sufficient. 
Mr. Beyer should have his driving privileges suspended for ninety days. 
Respectfully Submitted this __ day of September, 2012. 
Edwin L. Litteneker 
Special Deputy Attorney General 
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I DO HEREBY CERTIFY that a true 
And correct copy of the foregoing 
Document was: 
__ Mailed by regular first class mail, 
And deposited in the United States 
Post Office 
To: 
Sent by facsimile and mailed by 
Regular first class mail, and 
Deposited in the United States 
Post Office 
Sent by Federal Express, overnight 
Delivery 
Hand delivered 
Charles M. Stroschein 
Clark and Feeney 
P.O. Drawer 285 
Lewiston, Idaho 83501 
On this __ day of September, 2012. 
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APPENDIX 1 
6.0 Idaho Standard Operating Procedure 
Breath Alcohol Testing 
Idaho State Police 
Forensic Services 
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Glossary 
Approved Vendor: A source/provider/manufacturer of an approved premixed alcohol simulator solution shall be explicitly 
approved as a vendor of premixed alcohol simulator solutions for distribution within Idaho. 
Breath Alcohol Test: A series of separate breath samples provided during a breath testing sequence. 
Breath Alcohol Testing Sequence: A sequence of events as determined by the Idaho State Police Forensic Services, which 
may be directed by either the instrument or the Operator, but not both, and may consist of air blanks, performance 
verification, internal standard checks, and breath samples. 
Breath Testing Specialist (BTS): An Operator who has completed an advanced training class taught by an employee of the 
Idaho State Police Forensic Services. BTS certification is valid for 26 calendar months and expires on the last day of the 
26th month. 
Certificate of Analysis: A certificate stating that the premixed ethyl alcohol solutions used for performance verification have 
been tested and approved for use by the ISPFS. 
Certificate of Approval: A certificate stating that an individual breath alcohol testing instrument has been evaluated by the 
ISPFS and found to be suitable for forensic alcohol testing. The certificate bears the signature of an Idaho State Police 
Forensic Services Lab Manager, and the effective date of the instrument approval. 
Changeover Class: A training class for currently certified personnel during which they are taught theory, operation, and 
proper testing procedure for a new make or model of instrument being adopted by their agency. Breath Testing Specialists 
attend BTS training that qualifies them to perform BTS duties related to the instrument. 
Evidentiary Test: A breath test performed on a subject/individual for potential evidentiary or legal purposes. A distinction 
is made between evidentiary testing and community service or training tests performed with the instrument. 
Idaho State Police Forensic Services (JSPFS): Formerly known as the Bureau of Forensic Services, the ISPFS is dedicated 
to providing forensic science services to the criminal justice system of Idaho. ISPFS is the administrative body for the 
breath alcohol testing program per IDAPA I 1.03.01. 
MIP/MIC: An abbreviation used to designate minor in possession or minor in consumption of alcohol. 
Operator Certification: The condition of having satisfied the training requirements for administering breath alcohol tests as 
established by the ISPFS. Operator certification is valid for 26 calendar months and expires on the last day of the 26th 
month. 
Operator: An individual certified by the ISPFS as qualified by training to administer breath alcohol tests. 
Operator Class: An ISPFS-approved training class for prospective or uncertified breath alcohol Operators. Currently 
certified Breath Testing Specialists may teach Operator classes. 
Performance Verification: A verification of the accuracy of the breath testing instrument utilizing a simulator and a 
performance verification solution. Performance verification should be reported to three decimal places. While ISPFS uses 
the term performance verification, manufacturers and others may use a term such as "calibration check" or "simulator check." 
Performance Verification Solution: A premixed ethyl alcohol solution used for field performance verifications. The 
solution is provided by and/or approved by ISPFS. 
Recertification Class: A training class for currently certified personnel, completion of which results in uninterrupted 
continuation of their Operator or BTS status for an additional 26 months. 
Waiting Period/Monitoring Period/Deprivation Period/Observation Period: 15-minute period prior to administering a 
breath alcohol test, in which an officer monitors the test subject/individual. 
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SOP Section 
2 
2 
3.2.1 
2.1 
2.2 
2.1.2 
2.1.2 
2.1.2 
2.1 
2 
2.1.2 
2.1 
2 
2 
2 
2.1 
2.2 
1.6 
2 
Breath Alcohol Standard Operating Procedure 
List of Revisions 
Topic 
Delete reference to ALS 
0.02/0.20 solutions 
Valid breath tests 
Alco-Sensor calibration checks 
lntoxilyzer 5000 Calibration Checks 
Effective June, 1996 
0.003 agreement 
Operators may run calibration checks 
Re-run a solution within 24 hours 
All 3 solutions run within a 24-hour period 
All 3 solutions run within a 24-hour period 
Re-running of a solution 
All solutions run within a 48-hour period 
Reference to "three" removed 
All 3 solutions run within a 48-hour period 
More than three calibration solutions 
Solution values no longer called in to BFS 
Alco-Sensor and lntoxilyzer 5000 
calibration check 
Calibration checks for the Intoxilyzer 5000 
Name change, all references made to the 
Bureau of Forensic Services were changed to 
Idaho State Police Forensic Services. 
Record Management 
Deleted sections on relocating, repairing, recalibrating, 
and loaning of instruments from previous revision. 
Date of Revision 
June 1, 1995 
June 1, 1995 
October 23, 1995 
May 1, 1996 
May 1, 1996 
June 1, 1996 
July 1, 1996 
September 6, 1 996 
September 6, 1996 
September 6, 1996 
September 26, 1996 
September 26, 1996 
Oct. 8, 1996 
September 26, 1996 
October 8, 1996 
April 1, 1997 
August 1, 1998 
February 11, 1999 
August 1999 
August 1, 1999 
August 1, 1999 
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1.2,2.1,2.2 
3 
1.6 
1,2, and 3 
2.1, 2.2 
2.2.1.1.2.2 
2.2.1.1.2.2 
2.1.2.1 and 2.2.4 
2.2.1.1.2.2 
1.2 
1.5 
2 
2.2 
2. 
Sections 1, 2, 3 
2.1.4, 2.2.3, 2.2.4, 2.2.5 
And 2.2.10 
2.1.3, 2.1.4.1, 2.1.9 
Alco-Sensor and Intoxilyzer 5000 calibration checks 
Deleted sections on blood and urine samples 
for alcohol determination 
Operator certification record management 
Reformat numbering 
Requirement for running 0.20 simulator solution 
Changed 3-sample to "two print cards". 
Deleted "simulator port" and "two print cards". 
Simulator temperature changed from "should" 
to "must". 
Clarification of0.20 calibration checks. 
Added the Lifeloc FC20 
Deleted requirement that the new instrument 
utilize the same technology ifthe BTS is currently 
certified 
Modified the accepted range for simulator solutions to 
+/- 10%, eliminating the+/- 0.01 provision. Added 
"Established target values may be different 
from those shown on the bottle label" 
Added Lifeloc FC20 calibration checks 
Intoxilyzer 5000 calibration is now section 2.3 
Modified to specifically allow use of the 0.20 
during subject testing 
General reformat for clarification. Combined 
Alcosensor and Lifeloc sections. Specifically, 
changed calibration requirement using the 0.20 
reference solution from four ( 4) checks to two (2). 
Clarification: a "calibration check" consists of a 
pair of samples in sequence and both samples 
must be within the acceptable range before 
proceeding with subject testing. A 0.20 solution 
should be replaced every 20-25 samples. Clarified 
the correct procedure for performing a calibration check. 
Clarification: Added "before and after" to the 0.08 and 
0.20 calibration checks, within 24 hours of a subject test. 
The official time and date of the calibration check is the 
time and date recorded on the printout, or the time and date 
recorded in the log, whichever corresponds to the calibration 
check referenced in section 2.1.3 or 2.1.4.1. 
August 1, 1999 
August 1, 1999 
January 29, 2001 
August 18, 2006 
November 27, 2006 
May 14, 2007 
May 14, 2007 
September 18, 2007 
February 13, 2008 
February 13, 2008 
February 13, 2008 
February 13, 2008 
February 13, 2008 
December 1, 2008 
January I 4, 2009 
July 7, 2009 
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Revision# Effective date 
0 8/20/2010 
8/27/2010 
2 11/01/2010 
History Page 
History 
The entire SOP was rewritten to incorporate language changes regarding 
performance verifications, and to clear-up ambiguities associated with 
the 0.20 verification and the relevance to cases not involving an 18-
8004C charge. Scope and safety sections were added. Troubleshooting, 
MIP/MIC sections added. 
Deletions and/or additions to sections 2, 4.3 .3, 4.4.1, 4.4.3, 4.4.5, 4.6.1.1, 
5.1.2, 5.1.4, 5.1.4.1, 5.1.5, 5.2.4, 5.2.5, 6, 6.2.1, 6.2.3, 6.2.4, 7' 7 .1, 7.1.1, 
7.1.2, 7.1.2.2, 7.1.3, 7.1.4, 7.1.5, 8. 
Section 6.2 clarified for instrument specificity, added sections 6.2.2.3, 6.2.2.3.1 
and 6.2.2.4, added section 8.0 for the MIP/MIC procedure, clarified section 
5 .1.3 for the use of 0.20 solutions, renamed document to 6.0 
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1 
2 
Quantitative Analysis for Alcohol in Breath by Approved 
Breath Testing Instruments. 
Scope 
This method describes the Idaho State Police Forensic Services (ISPFS) 
procedure, for use by agencies external to ISPFS, for the analysis of breath for the 
presence of volatile compounds using an approved breath testing instrument. This 
method provides for the quantitative analysis of ethanol. 
Following all the recommendations of this external procedure will establish the 
scientific validity of the breath alcohol test. Failure to meet all of the recommendations 
within this procedure does not disqualify the breath alcohol test, but does allow for the 
questioning of the breath alcohol tests as it pertains to its foundation of admissibility in 
court. That foundation can be set, through testimony, by a breath testing specialist expert 
or ISPFS expert in breath testing as to the potential ramifications of the deviation from 
the procedure as stated. 
3 Safety 
Within the discipline of breath alcohol testing, the general biohazard safety 
precautions should be followed. This is due to the potential infectious materials that may 
be ejected from the mouth during the sampling of the breath. Caution should be taken so 
as the expired breath is not directed towards the officer or other unrelated bystander. 
4 Instrument and Operator Certification 
To ensure that minimum standards are met, individual breath testing instruments, 
Operators, and breath testing specialists (BTS) must be approved and certified by the 
Idaho State Police Forensic Services (ISPFS). The ISPFS will establish and maintain a 
list of approved instruments by manufacturer brand or model designation for use in the 
state. 
4.1 Approval of Breath Testing Instruments. In order to be approved and certified 
each instrument must meet the following criteria: 
4.1. l The instrument shall analyze a reference sample or analytical test 
standard, the results of which must agree within +/- 10% of the target 
value or such limits set by ISPFS. 
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4.1.2 The certification procedures shall be adequate and appropriate for the 
analysis of breath specimens for the determination of alcohol 
concentration for law enforcement. 
4.1.3 Any other tests deemed necessary to correctly and adequately evaluate the 
instrument to give accurate results in routine breath alcohol testing. 
4.2 The ISPFS may, for cause, remove a specific instrument by serial number from 
evidential testing and suspend or withdraw certification thereof. 
4.3 Operators become certified by completing a training class taught by an ISPFS 
certified Breath Testing Specialist (BTS). Certification is for 26 calendar months 
and expires the last day of the 26th month. Certification will allow the Operator 
to perform all functions required to obtain a valid breath alcohol test. It is the 
responsibility of the individual Operator to maintain their current certification; the 
ISPFS will not notify Operators that their certification is about to expire. 
4.3.1 Recertification for another 26-month period is achieved by completing an 
ISPFS approved Operator class prior to the end of the 26th month. 
4.3.2 If the individual fails to satisfactorily complete the class (including the 
written and practical tests), or allows their certification status to expire, 
he/she must retake the Operator class in order to become recertified. 
4.3.3 If current Operator certification is expired, the individual is not certified to 
run evidentiary breath alcohol tests on the instrument in question until the 
Operator class is completed. 
4.3 .3 .1 There are no grace periods or provisions for extension of Operator 
certification. 
4.4 Breath Testing Specialists (BTS) are Operators who have completed an 
advanced training class and are ISPFS-certified to perform instrument 
maintenance, and provide both initial and recertification training for instrument 
Operators. 
4.4.1 To obtain initial BTS certification, an individual must be currently 
certified as an Operator of that particular instrument. BTS certification is 
then obtained by completing an approved BTS training class. 
NOTE: The prior Operator status "on that particular instrument" 
requirement is waived for new instrumentation. 
4.4.2 BTS Certification is valid for 26 calendar months. 
4.4.3 If BTS certification is allowed to expire, the individual reverts to certified 
Operator status for 12 calendar months for that instrument. He/she may 
no longer perform any BTS specific duties relating to that particular 
instrument. 
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4.4.4 BTS certification is renewable by attending an approved BTS training 
class. 
4.4.5 The Idaho State Police Forensic Services may revoke BTS certification for 
cause. Examples of what may constitute grounds for revocation may 
include falsification of records, failure to perform required performance 
verification, failure to successfully pass a BTS recertification class and 
failure to meet standards in conducting Operator training. 
4.5 Adoption of a new instrument by an agency will require updating any BTS and 
Operators in that agency in the use of the new instrument. 
4.5.1 A currently certified BTS may become a certified BTS for a new 
instrument by completing an ISPFS approved BTS Instrumentation class. 
4.5.2 A currently certified Operator may certify on a new instrument by 
completing an ISPFS approved Operator Instrumentation Class for the 
new instrument. 
4.5.3 Individuals not currently certified as Operators must complete an 
Operator Class for each approved instrument. 
4.6 Record maintenance and management. It is the responsibility of each 
individual agency to store performance verification records, subject records, 
maintenance records, instrument logs, or any other records as pertaining to the 
evidentiary use of breath testing instruments and to maintain a current record of 
Operator certification. 
4.6.1 It is the responsibility of the agency to see that the said records are stored 
and maintained a minimum of (3) years in accordance with IDAPA 
11.03.01. 
4.6.1.1 Records may be subject to periodic audit by the Idaho State Police 
Forensic Services. 
4.6.2 The Idaho State Police Forensic Services will not be responsible for the 
storage of such records not generated by ISPFS. 
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5. Performance Verification of Breath Testing Instruments 
Performance verifications aid the Breath Testing Specialist (BTS) and the Idaho 
State Police Forensic Services (ISPFS) in determining if a breath testing instrument is 
functioning correctly. Performance verifications are performed using a wet bath 
simulator performance verification solution. The solution is provided by and/or approved 
by ISPFS. The ISPFS analysis establishes the target value and acceptable range of the 
solutions used for the verification and includes the acceptable values on the Certificate of 
Analysis for each solution. Note: The ISPFS established target values may be different 
from those shown on the bottle label. 
5.1 Alco-Sensor and Lifeloc FC20-Portable Breath Testing Instrument 
Performance Verification 
5.1.1 The Alco-Sensor and Lifeloc FC20 portable breath testing instrument 
performance verification is run using approximately 0.08 and/or 0.20 
performance verification solutions provided by and/or approved by ISPFS. 
5.1.2 The performance verification using the 0.08 and 0.20 performance 
verification solutions consist of two samples. 
5.1.3 A performance verification of the Alco-Sensor and Lifeloc FC20 
instruments using a 0.08 or 0.20 performance verification solution must be 
performed within 24 hours, before or after an evidentiary test to be 
approved for evidentiary use. Multiple breath alcohol tests may be 
covered by a single performance verification. Reference 5.1.4.1 for 
clarification on the use of the 0.20 solution in this capacity. 
5.1.3.1 A 0.08 performance verification solution should be replaced with 
fresh solution approximately every 25 verifications or every 
calendar month, whichever comes first. 
5.1.4 A 0.20 performance verification should be run and results logged once per 
calendar month and replaced with fresh solution approximately every 25 
verifications or until it reaches its expiration date, whichever comes first 
NOTE: The 0.20 performance verification was implemented for 
the sole purpose of supporting the instruments' results for an l 8-
8004C charge. Failure to timely perform a 0.20 performance 
verification will not invalidate tests performed that yield results at 
other levels or in charges other than 18-8004C. 
5.1.4.1 The 0.20 performance verification satisfies the requirement for 
performance verification within 24 hours, before or after an 
evidentiary test at any level. The 0.20 performance verification 
solution should not be used routinely for this purpose. 
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5.1.5 Acceptable results for a 0.08 or 0.20 performance verification is a pair of 
samples in sequence that are both within +/- 10% of the performance 
verification solution target value. Target values and ranges of acceptable 
results are included in a certificate of analysis for each solution lot series, 
prepared by, and available from, the ISPFS. 
NOTE: Due to external factors associated with changing a performance 
verification solution the results of the initial performance verification may 
not be within the acceptable range, therefore the performance verification 
may be repeated until a pair of satisfactory results are obtained. However, 
if results after a total of three test series for any solution (equivalent to six 
tests) are still unsatisfactory, contact the appropriate ISPFS Laboratory. 
The instrument should not be used for evidentiary testing until the 
problem is corrected and performance verification results are within the 
acceptable range. The suggested troubleshooting procedure should be 
followed if the initial performance verification does not meet the 
acceptance criteria. 
5.1.6 Temperature of the simulator must be between 33.5°C and 34.5°C in order 
for the performance verification results to be valid. 
NOTE: The simulator may need to warm for approximately 15 minutes 
to ensure that the metal lid is also warm. If the lid is cold, condensation of 
alcohol vapor may occur producing low results. 
5.1.7 Performance verification solutions should only be used prior to the 
expiration date on thedabel. 
5.1.8 An agency may run additional performance verification solution levels at 
their discretion. 
5 .1.9 The official time and date of the performance verification is the time and 
date recorded on the printout, or the time and date recorded in the log, 
whichever corresponds to the performance verification referenced in 
section 5.1.3 or 5.1.4.1. 
5.2 Intoxilyzer 5000/EN Performance Verification 
Intoxilyzer 5000/EN instruments must have a performance verification with each 
evidentiary test. If the performance verification is within the acceptable range for 
the lot of solution being used, then the instrument will be approved and the 
resulting breath samples will be deemed valid for evidentiary use. 
5 .2.1 Intoxilyzer 5000/EN performance verification is run using 0.08 and/or 
0.20 performance verification solutions provided by and/or approved by 
ISPFS. 
5 .2.2 During each evidentiary breath alcohol test using the Intoxilyzer 5000/EN, 
a performance verification will be performed as directed by the instrument 
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testing sequence and recorded as SIM CHK on the printout. If the SIM 
CHK is not within the acceptable range for the solution lot being used, the 
testing sequence will abort and no breath samples will be obtained. 
5.2.3 A two sample performance verification using a 0.08 performance 
verification solution should be run and results logged each time a 
solution is replaced with fresh solution. A 0.08 performance verification 
solution should be replaced with fresh solution approximately every 100 
samples or every calendar month, whichever comes first. 
5.2.4 A 0.20 performance verification should be run and results logged once per 
calendar month and replaced with fresh solution approximately every 25 
verifications or until it reaches its expiration date, whichever comes first 
NOTE: The 0.20 performance verification was implemented for the sole 
purpose of supporting the instruments' results for a l 8-8004C charge. 
Failure to timely perform a 0.20 performance verification will not 
invalidate tests performed that yield results at other levels or in charges 
other than 18-8004C. 
5.2.5 Acceptable results for a 0.08 or 0.20 performance verification is a pair of 
samples in sequence that are both within +/- 10% of the performance 
verification solution target value. Target values and ranges of acceptable 
results for each solution lot series are included in a certificate of analysis, 
prepared by, and available from, the ISPFS. 
NOTE: Due to external factors associated with changing a performance 
verification solution the results of the initial performance verification may 
not be within the acceptable range, therefore the performance verification 
may be repeated until a pair of satisfactory results are obtained. However, 
if results after a total of three test series for any solution (equivalent to six 
tests) are still unsatisfactory, contact the appropriate ISPFS Laboratory. 
The instrument should not be used for evidentiary testing until the 
problem is corrected and performance verification results are within the 
acceptable range. Follow the suggested troubleshooting procedure if the 
initial performance verification does not meet the acceptance criteria. 
5 .2.6 The official time and date of the performance verification is the time and 
date recorded on the printout, or the time and date recorded in the log. 
5.2.7 Performance verification solutions should only be used prior to the 
expiration date as marked on the label. 
5.2.8 Temperature of the simulator must be between 33.5°C and 34.5°C in order 
for the performance verification results to be valid. 
5.2.9 An agency may run additional performance verification solution levels at 
their discretion. 
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5.2.10 The BTS must set the correct acceptable range limits and performance 
verification solution lot number in the instrument before proceeding with 
evidentiary testing. 
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6. Evidentiary Testing Procedure 
Proper testing procedure by certified Operators is necessary in order to provide 
accurate results. Instruments used in Idaho measure alcohol in the breath, not the blood, 
and report results as grams of alcohol in 210 liters of breath. 
6.1 Prior to evidentiary breath alcohol testing, the subject/individual should be 
monitored for at least fifteen (15) minutes. Any material which absorbs/adsorbs 
or traps alcohol should be removed from the mouth prior to the start of the 15 
minute waiting period. During the monitoring period the subject/individual should 
not be allowed to smoke, drink, eat, or belch/burp/vomit/regurgitate. 
NOTE: If a foreign object/material is left in the mouth during the entirety of the 
15 minute monitoring period, any potential external alcohol contamination will 
come into equilibrium with the subject/individual's body water and/or dissipate so 
as not to interfere with the results of the subsequent breath alcohol test. 
6.1.1 The breath alcohol test must be administered by an Operator currently 
certified in the use of the instrument. 
6.1.2 False teeth, partial plates, or bridges installed or prescribed by a dentist or 
physician do not need to be removed to obtain a valid test. 
6.1.3 The Operator may elect a blood test in place of the breath alcohol test if 
there is a failure to complete the fifteen minute monitoring period 
successfully. 
6.1.4 During the monitoring period, the Operator must be alert for any event 
that might influence the accuracy of the breath alcohol test. 
6.1.4.1 The Operator must be aware of the possible presence of mouth 
alcohol as indicated by the testing instrument. If mouth alcohol is 
suspected or indicated, the Operator should begin another 15-
minute waiting period before repeating the testing sequence. 
6.1.4.2 If, during the 15-minute waiting period, the subject/individual 
vomits or regurgitates material from the stomach into the 
subject/individual's breath pathway, the 15-minute waiting period 
must begin again. 
6.1.4.3 If there is doubt as to the events occurring during the 15 minute 
monitoring period, the officer should look at results of the 
duplicate breath samples for evidence of potential alcohol 
contamination. For clarification see section 6.2.2.2. 
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6.2 A complete breath alcohol test includes two (2) valid breath samples taken 
during the testing sequence and preceded by air blanks. The duplicate breath 
samples should be approximately 2 minutes apart, or more, for the ASIII's and the 
FC20's to allow for the dissipation of potential mouth alcohol contamination. 
NOTE: A deficient or insufficient sample does not automatically invalidate a test 
sample. 
6.2.1 If the subject/individual fails or refuses to provide a duplicate, adequate 
sample as requested by the Operator, the single test result shall be 
considered valid. 
6.2.1.1 The Operator may repeat the testing sequence as required by 
circumstances. 
6.2.1.2 The Operator should use a new mouthpiece for each series of 
tests. 
6.2.2 A third breath sample is required if the first two results differ by more than 
0.02. 
6.2.2.1 Unless mouth alcohol is indicated or suspected, it is not necessary 
to repeat the 15-minute waiting period to obtain a third breath 
sample. 
6.2.2.2 The results for duplicate breath samples should correlate within 
0.02 to indicate the absence of alcohol contamination in the 
subject/individual's breath pathway, show consistent sample 
delivery, and indicates the absence of RFI as a contributing factor 
to the breath results. 
6.2.2.3 In the event that all three samples fall outside the 0.02 correlation, 
and the officer suspects that mouth alcohol could have been a 
contributing factor, then they should restart the 15 minute 
observation period and retest the subject. 
6.2.2.3.1 If the officer does not suspect that mouth alcohol was 
present, and that the sample variability was due to a lack 
of subject cooperation in providing the samples as 
requested, then the samples can be considered valid if all 
three samples are above the per se limit of prosecution. 
6.2.2.4 If all three samples fall outside the 0.02 correlation, the officer 
may at their discretion elect to have a blood sample drawn for 
analysis in lieu of retesting the subject's breath alcohol 
concentration. 
6.2.3 The Operator should log test results and retain printouts, if any, for 
possible use in court. 
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6.2.4 If a subject/individual fails or refuses to provide a duplicate, adequate 
sample as requested by the Operator, the results obtained are still 
considered valid by the ISPFS, provided the failure to supply the 
requested samples was the fault of the subject/individual and not the 
Operator. 
6.2.5 If the second or third samples are lacking due to instrument failure, the 
Operator should attempt to utilize another instrument or have blood 
drawn. 
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7. Troubleshooting Procedure 
Proper testing procedure by certified Operators is necessary in order to provide 
accurate results. 
7.1 Performance verification: If, when performing the periodic performance 
verification, the instrument falls outside the limits of the verification, the 
troubleshooting guide should be used. 
NOTE: This is a guide for troubleshooting performance verifications outside the 
verification limits and the procedure is recommended to streamline and isolate the 
potential cause of the problem. Strict adherence to the guidelines is not required. 
7 .1. 1 The three sources of uncertainty when performing the periodic 
performance verifications are in the simulator setup and Operator 
technique, the simulator performance verification solution, and the 
instrument calibration itself. 
7 .1.2 If the first performance verification is outside the verification limits, the 
simulator setup and technique of the Operator performing the verification 
should be evaluated. The simulator should be evaluated to ensure that it is 
hooked up properly, uses short hoses, is properly warmed, is within 
temperature, the Operator blow technique is not too hard or soft, and that 
the Operator does not stop blowing until after the sample is taken. 
7.1.2.1 The performance verification should be run a second time 
7.1.2.2 If the performance verification is within the verification limits on 
the second try, the instrument passes the performance verification. 
7 .1.3 If the second performance verification is outside the verification limits, 
then the performance verification solution should be evaluated next. 
7.1.3.1 The performance verification solution should be changed to a fresh 
solution. 
7.1.3.2 The solution should be warmed for approximately 15 minutes, or 
until the temperature is within range, and the simulator lid is as 
warm as the simulator jar. 
7.1.3.3 The performance verification may then be repeated. 
7.1.4 If the third performance verification is outside the verification limits, the 
instrument must be taken out of service and sent to the ISPFS or an 
approved service provider. 
7 .1.5 Upon return from service, the instrument should be recertified by ISPFS 
before being put back into service. 
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7.2 Thermometers: 
7.2.1 If a bubble forms in the thermometer, the Operator or BTS can place the 
thermometer in a freezer to draw the mercury (or equivalent) into the bulb 
of the thermometer. This should disperse the bubble. 
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8. Minors in Possession/Minors in Consumption Procedure 
Breath testing instruments certified by ISPFS are often used in investigating violations of 
Idaho Code § 23-949 (punishment set forth by I.C. § 18-1502) or Idaho Code § 23-604 
(punishment set forth by I.C.18-1502), wherein a person under twenty-one (21) years of 
age is deemed to have possessed and consumed alcohol. Unlike the Driving Under the 
Influence statutes and their associations with per se limits of 0.08 and 0.20, a specific 
level of alcohol is not required to prove a violation of I.C. § 23-949 or § 23-604. There is 
no requirement that the State prove the person is impaired by alcohol. Rather, the 
presence or absence of alcohol is a determining factor for proving the offense. Therefore, 
there is a different standard operating procedure associated with this type of charge. The 
main purpose of the procedure outlined below is to rule out "mouth alcohol" as a 
potential contributing factor to the results given during the breath testing done for 
MIP/MIC cases. 
8.1 15 minute observation period: The monitoring/observation period is not required 
for the MIP/MIC procedure. The duplicate samples, separated by approximately 
2 minutes or more and within the 0.02 correlation, provide the evidence of 
consistent sample delivery, the absence of "mouth alcohol" as well as the absence 
of RFI (radio frequency interference) as a contributing factor to the results of the 
breath test. 
8.2 MIP/MIC requirements: 
8.2.1 The breath alcohol test must be administered by an operator currently 
certified in the use of that instrument. 
8.2.2 The instrument used must be certified by ISPFS. 
8.2.2.1 The instrument only needs to be initially certified by ISPFS. Initial 
certification shows that the instrument responds to alcohols and not 
to acetone. 
8.2.2.2 The instrument used does not need to meet other requirements set 
forth in previous sections of this SOP. It does not need to be 
checked regularly or periodically with any of the 0.08 or 0.20 
solutions. 
8.2.3 False teeth, partial plates, or bridges installed or prescribed by a dentist or 
physician do not need to be removed to obtain a valid test. 
8.2.4 The officer should have the individual being tested remove all loose 
foreign material from their mouth before testing. The officer may allow 
the individual to briefly rinse their mouth out with water prior to the 
breath testing. 
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8.2.5 Any material containing alcohol left in the mouth during the entirety of the 
breath testing sampling could contribute to the results in the breath testing 
sequence. (For clarification refer to section 8.1) 
8.3 Procedure: 
A complete breath alcohol test includes two (2) valid breath samples taken from 
the subject and preceded by an air blank. The duplicate breath samples do not 
need to be consecutive samples. The individual breath samples should be 2 
minutes or more apart, to allow for the dissipation of potential mouth alcohol 
contamination. 
NOTE: A deficient or insufficient sample does not automatically 
invalidate a test sample. 
8.3.1 If the subject/individual fails or refuses to provide a duplicate adequate 
sample as requested by the operator, the single test result will be 
considered valid. 
8.3.1.1 The operator may repeat the testing sequence as required by 
circumstances. 
8.3.1.2 The operator should use a new mouthpiece for each individual 
and for each series of tests (i.e. complete set of breath testing 
samples). 
8.3.2 A third breath sample is required ifthe first two results differ by more than 
0.02. 
8.3.2.1 The results for duplicate breath samples should correlate within 
0.02 to indicate the absence of alcohol contamination in the 
subject's breath pathway (mouth alcohol), show consistent sample 
delivery, and indicates the absence of RFI as a contributing factor 
to the breath results. 
8.3.2.2 In the event that all three samples fall outside the 0.02 correlation, 
and the officer suspects that mouth alcohol could have been a 
contributing factor, then they should administer a 15 minute 
observation period and then retest the subject. If mouth alcohol is 
not suspected, then the officer may reinstruct the individual in the 
proper breath sample technique and retest the subject without 
administering a 15 minute observation. 
8.3.3 The operator should manually log test results and/or retain printouts for 
possible use in court. 
8.3.4 The instrument should not be in passive mode for the testing of subjects 
for the purposes of the previous sections. 
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8.4 Passive mode: 
8.4.1 The passive mode of testing using the Lifeloc FC20 or ASIII should be 
used for testing liquids or containers of liquid for the presence or absence 
of alcohol. 
8.4.2 The passive mode can be used for screening purposes on individuals who 
are required to provide breath samples whenever requested by a law 
enforcement agency. Example may include but are not limited to: 
probationers, work release, parolees, prison inmates, etc. 
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